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STATEMENT OF THE CASE
Nature of the Case
Harvey L. Mahler appeals from the district court's order summarily
dismissing his petition for post-conviction relief.

Mahler argues he raised a

genuine issue of fact about whether he was prevented from timely filing his
petition due to mental illness.

Statement of Facts and Course of Proceedings
1

Mahler entered an Alford plea of guilty to lewd and lascivious conduct
with ten year-old victim K.B. (6/17/10 Tr., p. 12, Ls. 4-20.) As part of his plea,
Mahler waived his right to appeal the case and subsequent sentence, and
waived his right to file a motion to reduce or amend his sentence under Rule 35.
(6/17/10 Tr., p.

Ls. 2-22.)

On review of Mahler's presentence investigation
2

(PSI) report, psychosexual evaluation, and supporting evaluations (9/17/10 Tr.,
p. 26, Ls. 13-18), the district court sentenced Mahler to a unified term of 18 years
in prison with six years fixed (9/17/10 Tr., p. 29, Ls. 2-5).

The district court

advised Mahler he could "make an application for post-conviction relief within a
year.,,3 (9/17/10 Tr., p. 29, Ls. 16-17.)

North Carolina v. Alford, 400 U.S. 25 (1970).
These included an evaluation by Idaho's Developmental Disabilities Program
(Susan Stumph, PhD), a psychological evaluation by Brad Levitt, PhD, and a
social/sexual assessment by Stephen Schrader, MA, LCPC. (See Confidential
Exhibits.)
3 Although the district court also advised Mahler he could "appeal the decision of
this court with the Idaho Supreme Court within 42 days . . . [or make) an
application for Rule 35 leniency within 120 days" (9/17/10 Tr., p. 29, Ls. 14-18),
Mahler acknowledged - at his change of plea hearing - having waived these
rights as terms of his plea agreement (6/17/10 Tr., p. 7, Ls. 2-22).
1

2

1

Almost five months after the deadline, Mahler

a petition for post-

conviction relief, as well as a motion to appoint counsel. (R, pp.

8-15.

4

)

The

state answered and moved for summary disposition, to which Mahler responded.
(R, pp. 5, 19-21, 27-32.) The district court granted Mahler's request for counsel,

appointing a public defender. (R, pp. 24-25.) The district court then entered a
Notice of Intent to Dismiss Mahler's petition, to which Mahler also responded.
(R, pp. 5, 33-40.) Mahler (presumably through counsel\ filed an Objection to

dismissal.

(R, p. 5.)

The district court initiated a hearing on the motion to

dismiss on October 24, 2012.

(R., p. 6.)

The matter was continued, and

defense counsel filed affidavits by Mahler and his fellow-inmate Rick Caldwell.
(R, pp. 6, 91-95.) The state filed a response to the affidavits. (R, p. 6.) The

hearing on the motion to dismiss concluded on December 20, 2012. (R, p. 6.)
Although it was prepared, the transcript of the December 20, 2012 hearing is not
included in the record. (R, p. 6; see generally, R)
The district court granted the state's motion for summary dismissal. (R,
p. 7, 53.) Mahler timely appealed the judgment of dismissal. (R, pp. 55-60.)

Several records reflected in the Register of Actions (ROA) Report are missing
from the Clerk's Record in this case. Citations to these records therefore
reference the ROA only.
5 The record reflects a number of Orders for payment of attorney fees to
Mahler's appointed counsel. (R, pp. 47-49.)
4

2

Mahler

the issue on appeal as:

Did
district court err by summarily dismissing
petition for post-conviction relief?

Mahler's

(Appellant's brief, p. 4.)

The state rephrases the issue as:
Has Mahler failed to meet his burden of demonstrating the district court erred in
summarily dismissing his petition for post-conviction relief?

3

Mahler Has Failed To Meet His Burden Of Demonstrating The District Court
Erred In Summarily Dismissing His Petition For Post-Conviction Relief
A.

Introduction
Mahler argues that, in challenging the dismissal of his petition, he raised a

genuine issue of material fact, such that the district court's order of summary
dismissal was erroneous. (Appellant's brief, pp. 5-10.) According to Mahler, the
genuine issue of material fact he raised to the court was whether he was
prevented from timely filing his petition due to a mental illness. (Appellant's brief,
p. 5.) However, the record does not support Mahler's assertions, therefore this
Court should affirm the district court's judgment of dismissal.
B.

Standard Of Review
When reviewing a district court's order summarily dismissing a petition for

post-conviction relief, the appellate court reviews the record to determine if there
is a genuine issue of material fact which, if resolved in petitioner's favor, would
require that relief be granted. Ridgley v. State, 148 Idaho 671, 675, 227 P.3d
925, 929 (2010).

Although a court must accept a petitioner's un-rebutted

allegations as true, it need not accept mere conclusory allegations, unsupported
by admissible evidence, or conclusions of law. Workman v. State, 144 Idaho
518, 522, 164 P.3d 798, 802 (2007) (citing Ferrier v. State, 135 Idaho 797,799,
25 P.3d 110, 112 (2001)). The applicability of a statute of limitations to an action
under a given set of facts, as with all questions of law, is subject to free review
on appeal.

State v. O'Neill, 118 Idaho 244, 245, 796 P.2d 121, 122 (1990);

4
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140 Idaho 789, 792, 1

135 Idaho 676,678,23 P,3d 1
C.

p,

1108, 1111 (2004) (q
140 (2001)),

Mahler Has Failed To Show He Raised A Genuine Issue Of Material Fact
About Whether He Was Prevented From Timely Filing His Petition Due To
A Mental Illness
The courts in Idaho have recognized that the limitation period for initiating

post-conviction proceedings, specified in I.C. § 19-4902, "may be tolled where
the applicant was prevented from timely filing his action by incapacitating mental
illness." Chico-Rodriguez v. State, 141 Idaho 579,581,114 P.3d 137, 139 (Ct.
App. 2005) (citing Abbott v. State, 129 Idaho 381,385,924 P.2d 1225, 1229 (Ct.
App. 1996).) However, "the bar for equitable tolling for post-conviction actions is
high." 1.9.:. at 582, 114 P.3d at 140. The Court of Appeals has explained,
It is not enough to show that compliance was simply made more
difficult on account of a mental condition . . . [rather], an
unrepresented petitioner must show that he suffered from a serious
mental illness which rendered him incompetent to understand his
legal right to bring an action within a year or otherwise rendered
him incapable of taking necessary steps to pursue that right.
Id.

Further, equitable tolling will not apply toward any period, after conviction,

during which a petitioner was not prevented from filing a post-conviction action.

1.9.:. Such periods, when equitable tolling criteria are not met, "will count toward
the limitation period." kL
"[AJ determination of competency for equitable tolling purposes in the
post-conviction context is a factual finding that will not be disturbed on appeal
unless it lacks support in the evidence." kL at 583, 114 P.3d at 141. The record
in this case includes a number of reports evaluating and assessing Mahler's
social and cognitive functions.

(See Confidential Exhibits.)

5

These reports

Mahler's

head trauma,
, pp. 9-11; DO

(See

memory impairments.

; Psychological

Evaluation; Social/Sexual Assessment, p. 4.) The Register of Actions notes that
the district court entered a Notice of Intent to Dismiss, and conducted a hearing
regarding the state's motion to dismiss - a transcription of which was prepared
before the court granted the state's motion.

(R., pp. 5-7.)

Documentation of

these events is otherwise missing from the Clerk's Record. However, where an
incomplete record is presented, the missing portions are presumed to support
the actions of the trial court. Poole v. Davis, 153 Idaho 604, 288 P.3d 821
(2012); Slack v. Kelleher, 104 P.3d 958 (2004). Thus, it is presumed the district
court determined that Mahler failed to demonstrate incompetency warranting
equitable tolling. Mahler has failed to show this determination was in error.
In Savas v. State, the petitioner argued he was unable to timely file a
petition due to his difficulties with the English language, thus equitable tolling
should apply. 139 Idaho 957, 88 P.3d 776 (Ct. App. 2003). The Court stated, "It
is evident that

Meza Sayas

had

access to

bilingual

assistance while

incarcerated, and was able to adequately explain his circumstances to this
person .... "

kL

at 960, 88 P.3d at 779.

Affirming the dismissal of Sayas'

petition, the Court wrote, "Other than asserting that he is unable to adequately
speak, read, or write English, Meza Sayas has offered no cogent argument" why
his petition was untimely.

~

"Although the circumstances Meza Sayas has

experienced are unfortunate, they do not establish a basis for applying the
equitable tolling doctrine."

~

Mahler's situation is no more compelling.

6

evidence in the record to challenge

court's finding that

equitable tolling did not apply, is affidavits by Mahler and his fellow-inmate Rick
Caldwell.

(R., pp. 91-95.)

In his affidavit, Mahler indicates, "I have suffered

several head traumas in the past and have also suffered brain damage," and, "I
do not remember the time limit for filing a Petition for Post-Conviction Relief."
(R., pp. 91-92.)

Caldwell's affidavit provides that Mahler appeared to have a

hard time communicating in 2010 and 2011, and "had no understanding of 'Rule
35,' 'appeal,' or 'post-conviction,' or what their timelines were."

(R., p. 94.)

According to Caldwell, "[Mahler's] memory/recall is almost zero."

(R., p. 94.)

Caldwell also stated his belief that Mahler's understanding, speech, and writing
abilities improved after "he enrolled in school classes in 2011." (R., p. 94.)
As to Mahler's head injury, illiteracy, and memory problems, these
impairments existed and were discussed by evaluators and assessors before
Mahler's judgment of conviction was entered.

(See Confidential Exhibits.)

Mahler has not articulated why or how these impairments rendered him
incapable of filing his petition for post-conviction relief by the deadline.

That

Mahler had difficulties understanding his legal circumstances does not show he
was incapable of filing a timely petition. Chico-Rodriguez, 141 Idaho at 582, 114
P.3d at 140. That Mahler's abilities to communicate "improved" after he enrolled
in some classes also fails to show that he was incapable of meeting his filing
deadline.

7

In

record shows that Mahler was

appointed counsel appeared, Mahler wrote

se -

filed -

petition for

post-conviction relief, as well as replies to the state's motion to dismiss and the
court's notice of intent to dismiss.

(R., pp. 8-15, 27-40.)

competency

and

ability

to

Those filings

demonstrate

considerable

engage

in

proceedings.

They were simply filed beyond the statutory deadline.

legal
In his

affidavit opposing dismissal, Mahler told the district court he "[did] not remember
the time limit." (R., p. 92.) That Mahler did not remember his deadline does not
show he was unable to meet his filing deadline due to mental illness. None of
the evidence or arguments presented by Mahler raise a genuine issue of
material fact that he was incapable of timely filing his petition.
The district court correctly determined that equitable tolling did not apply.
Accordingly, Mahler has failed to show the district court erred in granting the
state's motion to dismiss.

CONCLUSION
The state respectfully requests that this Court affirm the district court's
order and judgment summarily dismissing Mahler's petition for post-conviction
relief.
DATED this 21st day of March, 2014.

D~

Deputy Attorney General
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, HEREBY CERTIFY that I have this 21st day of March, 2014, served a
true and correct copy of the attached BRIEF OF RESPONDENT by causing a
copy addressed to:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the
Idaho Supreme Court Clerk's office.

DAPHNE/J.HUANG
Deputy Attorney General
DJH/pm
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